SANTA ROSA COUNTY
RISK MANAGEMENT devannc@santarosa.flgov

6495 Caroline Street, Suite | | Milton, Florida 32570

MEMORANDUM

To: Santa Rosa County Board of Commissioners
From: DeVann Cook, Director, Human Resources
Through: Tony Gomillion, County Administrator

Re: Blue Water Holdings Settlement Offer

Date: June 1, 2016

RECOMMENDATION
Risk Management recommends rejecting the April 26, 2016 Blue Water Holdings SRC, Inc.
settlement proposal, submitted by Jesse Rigby, counsel for Blue Water Holdings SRC, Inc.

BACKGROUND

On March 25, 2013, Blue Water Holdings SRC, Inc. served a Notice Of Claim For Compensation
on the Santa Rosa County Board of County Commissioners. This claim asserted that the Board of
County Commissioners, by their actions related to permitting and zoning, “directly restricted or
limited the use of real property owned by Blue Water Holdings SRC, Inc.”.

Santa Rosa County submitted the claim to the Florida Association of Counties Trust, our general
liability insurance carrier. FACT assigned this claim to the Warner Law Firm. It was determined
by FACT that there was no coverage for the type of damages alleged in this claim and they would
not be providing any assistance with defense costs or claim payment(s).

On September 25, 2015, a mediation conference was held and no settlement was reached.

Santa Rosa County received a settlement proposal, dated April 28, 2016, from Jesse Rigby
(attached). This settlement proposal has two alternatives. Alternative 1 is for Santa Rosa
County to purchase the property at a price of $5,500,000. Alternative 2 is for Santa Rosa County
to issue a C&DD disposal facility operations permit, to Blue Water Holdings SRC, Inc., for this
property and pay $1,000,000 as delay damages.
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** CONFIDENTIAL SETTLEMENT PROPOSAL **

April 28, 2016

Via Email: billwarner@warneriaw,us
and reqular U.5, Muajl

Mr, William G. Warner, Esquire
Warner Law Firm, P.A.

519 Grace Avenue

Panama City, FL 32401

Re: Privileged Settlement Counter-offer from Blue Water Holdings SRC, inc.

Dear Bill:

The purpose of this tetter is to present a caunter-offer to the County’s most recent
settlement proposal. The proposal you presented during our recent conversation was that the
County would issue the required C&DD disposal facility operations permit and pay $250,000 in
delay damages in return for my client’s agreement to dismiss the lawsuit, with prejudice, cpon full
performance by the County. | acknowledge that any offer from either you or County staff members
is always contingent upon final acceptance by the County Commission at an open public hearing. In
addition, the portion of any offer that pertains to issuance of a permit is always contingent upon my
client meeting ali requirements of the appiicable county ordinance, and is always subject to final
review and approval by the County Commission. In essence, | acknowledge that County employees
and agents can agree anly to recommend that the County Commiission accept and approve @
specific offer.

Please communicate to your client the follow propasal for settlement from my client. The
proposal is presented as two alternatives, either of which are acceptable to my client.

Alternative No. 1

Blue Water Holdings SRC, Inc. offers to sell its fee simpie interest in the land to the County
on the following terms, with closing to occur on or before June 30, 2016.

The sale price will be $5,500,000. The sum of $2,500,000 will be due at closing. The
53,000,000 remainder can be financed by my client at 5% interest, with monthly payments of
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principal and interest based on a 10 year amortization, and with the balance due s a balloon
payment on the 5 year anniversary of the closing date.

This is the best and final offer that my client can prasent for sale of the properly. My client
is not seeking a counter-offer from the County, with the exception that the County may offer to
increase the cash amount to be paid at closing, with a corresponding reduction in the amount to be
financed on the terms stated above.

Alternative No. 2

_ County staff will agree to recommend approval by the County Commission of the following
settfement ferms:

The County will issue an operations permit for a C&DD disposal facility on the property,
based on the same engineering plans presented to the County and considered by the County
Commission when the operations permit application was denied in February 2013,

The County shall pay to Blue Water Holdings SRC, Inc. the sum of 51,000,000 as delay
damages. This sum shall be paid by no later thar June 30, 2016, and is non-refundable, even if the
operations permit has not been issued by the County by June 30, 2016. In the event this payment is
made and the County Commission refuses to issue the reguired operations permit on the terms
specified herein, the County may use the $1,000,000 payment as a set-off in the amount of
$1,000,000 against any damages or compensation ultimately awarded to Blue Water Holdings SRC,
Inc. by either a court judgment or later settlement of the case. However, the $1,000,000 payment is
non-refundable, even if Blue Water Holdings SRC, inc. fails to obtain a money judgment equal to or
exceeding $1,000,000.

Consideration of the operations permit will be hased on the requivements of County
Ordinance 2013-07, adopted in March 2013, with the following exceptions:

1. The County will waive the permit application fee of $5000.

2. The expiration date of the County operations permit shall be the same date as the
expiration date of the current FDEP Permit No. 279056-005-SO, which expires on May 30,
2018.

3. The financial responsibility requirements of Ordinance 2013-07 shall be modified by the
terms of the “Interlocal Agreement Relating to the Solid Waste Program Financial Assurance
Mechanisms Between the State of Florida Department of Environmental Protection and
Santa Rosa County, Fiorida,” which became effective on September 3@, 2013. In addition,
the amount of the financial assurance to be provided shall be the sum calculated using the

rules and methods applied by FOEP with respect to all similar applications in the Northwest
District of the Florida Department of Environmental Protectian.

Pensacola = Destin « Tallahassee = Santa Rosa Beach = OrangeBeach o clarkpartington.com

e ]
csro |;{:| o

[Aco3/o004




04/28/20L6 THU l6: 26 FAX 18507847756 WARNER LAW FIRM, P.A. [Z1004/004

William G. Warner
April 28, 2016
Page 3 of 3

Additional Comments

The stated amount of the delay damages payment is the lowest amount acceptable to my
client. My ciient does not reguest and will not consider a counter-offer with raspect to the amount
of this payment, We believe the provable amount of defay damages wilt be $1.5 ta $1.6 million by
June 30, 2016, as the delay damages continue to accrue at the rate of approximately $1000 per day.

One of my client’s fears is that the County may apply the terms of Ordinance 2013-07 and
the Interlocal Agreement’in a manner that may unreasanably increase the financial responsibility
amount above the sum calculated per FDEP Rules. In order o avoid a secondary dispute about the
amount of financial responsibility, we need to use the FDEP calculation. We expect the County to
tnspect operations regularly 10 ensure compliance with appropriate regulations, which should
preclude closure and rehabilitation costs from exceeding the FDEP bond amount, even if an
operator is derelict in performing its obligations.

My client will dismiss the current lawsuit, with prejudice, upon full and complete
compliance by the County of all terms stated under Alternatives 1 or 2, as appropriate.

Time is of the essence, as the amount of delay damages incurred by my client increases at
the rate of approximately $1000 per day. Accordingly, we have sel the deadline for payment of
delay damages at tune 30, 2016, which should allow time for the County Commission to consider
and act on the settlement proposal, and thereafter to consider and act on the operations permit
application prior to June 30.

As noted above, the $1,000,000 payment under Alternative Na. 2 is non-negotiable.
However, Blue Water Holdings SRC rnay choose to consider a counter-offer with respect to the
other stated settlement terms, especially if the County can demonstrate that we have failed to
interpret properly some provision of the referenced documents.

Please let me know promptly how soon we can expect a response from the County staff.

Sincerely,

St NS !)i)

~

ﬂ Jesse W, Rigby

JWR\Cw

cc: Blue Water Holdings $RC, Inc.
A2246037.00C
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